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RACHNA GUPTA Office; 228, M.C. Setalvad
Advocate-on-Record Block, Supreme Court,
Standing counsel for State of U.P. in New Delhi-110001
Supreme Court of india Ph: 011-23070950 - 23384711
Mb.9811945301
Email: rachnagupla28@amail.com
February 26, 2024

To,
Special Secretary/Director
Geology and Mining Department,
Uttar Pradesh Shasan, Lucknow, U.P.

Sub: Opinion relating for Original Application No.462 of 2023 titled as
Raja Ram Singh Vs. State of U.P. & Ors. pending before the
Hon'ble National Green Tribunal, Principal Bench, New Delhi viz.
the orders dated 07.11.2023 & 21.12.2023 passed by the NGT,
New Delhi.
Sir,
I have gone through the relevant papers seeking my opinion by your
goodself regarding filing of Appeal u/s 22 of the National Green Tribunal,
Act, 2010 against the order dated 07.11.2023 & 21.12.2023 passed by the -
Hon'ble National Green Tribunal, Principal Bench, New Delhi in Original
Application No.462 of 2023 titled as Raja Ram Singh Vs. State of U.P. in the

Hon'ble Supreme Court.
The facts briefly stated are:-

(1) An Original Application No.462 of 2023 was registered on a letter
petition received by post by the National Green Tribunal, Principal
Bench, New Delhi (NGT) wherein it was alleged by one Raja Ram
Singh of Jai Mata Saryu Sankshna Samitl that illegal mining was being
carried out by Brij Bhushan Sharan Singh Member Parliament from
Kesarganj in Villgae Majharath, Jaitpur, Mewabganj, Tehsil Tarbganj,
District Gonda and 700 overloaded trucks were transporting the
extracted minor minerals and illegal sale of minor minerals.

(2) Vide order dated 02.08.2023 the Tribunal constituted a Joint
Committee comprising of Ministry of Environment, Forest and Climate
Change (MOEF&CC), Central Pollution Control Board (CPCB), National
Mission for Clean Ganga (NMCG), Uttar Pradesh Pollution Control
(UPPCB) and District Magistrate Gonda to look into the grievances of

the applicant Raja Ram Singh.

(3) In compliance Joint Committee gave its report vide email dated 30%
October, 2023 wherein it was noted that the mining Department
Gonda has allotted the Mining Lease to Shri Satya Narayan S/o Shri

Ram Avtar for removal of sand.

C} Scanned with OKEN Scanner




998

RACHNA GUPTA Office: 228, M.C. Setalvad
Advocate-on-Record Block, Supreme Court,
Standing counsel for State of U.P. In New Delhi-110001

Ph: 011-23070950 ~ 23384711
Mb.9811945301
Email: rachnagupta228@amail.com

(4) It is submitted that the sand for which permit has been given to the
said Satya Narayan was a short term permit for sand removal from
Agricultural land with validity period of 03 months from 13.03.2023 to

k 12.06.2023.

Supreme Court of India

(5) Under the Uttar Pradesh Minor Minerals (Concessions) Rules, 2021
Rule 52 provides that the Bhumidar of agricultural land may apply for
grant of mining permit for removal of sand or morrum or Bajri or
Boulder or any of these in mixed state. In the present case mineral
involved is only Sand. The said rules provides that the District Officer
shall cause an enquiry through Revenue and Geology and Mining
Department regarding the title of the land and availability of minor
mineral on the applied area. In the light of the report submitted by
the concerned officer the District Officer may grant mining permit for a
period not exceeding three months.

(6) Under the Sustainable Sand Mining Management Guidelines 2016
issued by the Ministry of Environment Forest & Climate Change
(MOEFCC), it considered under the heading “Management of Sand
Deposited after flood on Agricultural Field of Farmers” that the flood
management, compensation and status of ownership, loss of crops
destroyed by floods and right to disposal of the sand left in the fields
of the farmers. A committee was constituted under the Ministry of
Water Resources, River Development and Ganga Rejuvenation to work
in close coordination with the Ministry of Mines and Environment
Forest and Climate Change to frame Regulations/Guidelines.

{(7) The Committee observed that due to flooding the agricultural land of
formers is destroyed and rendered infestile the farmer loses his
livelihood as the produce of his land is destroyed by flood and
becomes unsalable. The farmer is also deprived of the right of lifting
sand from his land. He is therefore left helpless and destitute and
leave their land in search of job. The committee further observed that
“mining operations” means any operation undertaken for the purpose
of winning any mineral. Accordingly, if desilting is undertaken perse
with the objective of winning a mineral then only it will be construed
as a mining operation. Apparently, if the desilting is undertaken not for
winning an mineral, it will not be construed as mining operation and
therefore, the farmer can remove the sand from his land without
requiring the requisite permits. However, the Committee strongly feels
that the farmer be given the right to use and dispose-off the sand
accumulated over their land post flood, by incorporating the necessary
provisions In the Mines and Mineral (Development and Regulation) Act,

1957
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Offlce: 228, M.C. Setalvad

RACHNA GUPTA
Advocate-on-Record Block, Supreme Court,
New Delhi~-110001

Standing counsel for State of U,P. in

Ph: 011-23070950 - 23384711

Supreme Court of Indla
Mb.9811945301

(8)

(9

(10)

(11)

Email: tachnagupta228@amail.com
It further provided under the Heading “Mining_of sand” that removal of
sand from the agricultural field by the owner farmer of the land from
environment point of view will not be considered as mining operation
and its removal and disposal can be allowed without the requirement
of environment clearance till it is done only to the extent of reclaiming
the agricultural land. The sand deposited after flood only be removed,
so no mining/digging below the ground level is allowed. For removing
sand in case where private land has gone into the river due to erosion,
the requirement of mining lease and environment clearance will
continue. This operation of removal of sand deposited on agricultural
field should be done after a mapping of deposition is done by the Land
Management Committee of the Gram Panchayat. The sand so
deposited post flood can be removed by the farmer owning the

land/group of farmers affected by this post flood sand deposition or
the Gram Panchayat. Customary rights to remove and dispose off the
sand should be given to the farmer affected by deposition of sand on

account of sudden flood in his agricultural land.

Under the heading “Exemption of Certain Cases from being considered
as mining for the purpose of requirement of environmental clearance”
it was stated under clause 3 that removal of sand deposit on
agricultural field after flood by farmers does not require prior

environmental clearance.

Accordingly the Ministry of Environment Forest and Climate Change
issued a notification on 15.01.2016 providing in Appendix-IX
Exemption of certain cases from requirement of Environmental
Clearance under clause 3 removal of sand on agricultural field after
flood by farmer does not require environmental clearance. The clause

3 which is as under;-

“3.  Removal of sand deposits on agricultural field after flood
by farmers.

In view of the above guidelines and notification the Uttar Pradesh
framed the Uttar Pradesh Minor Minerals (Concessions) Rules, 2021.
Under Rule 52 the Rules provided for grant of mining permit on
agricultural land. Rule 52 is reproduced below:-

Rule 52 -Procedure for Grant of Mining Permit on
Agricultural Land:

(1) Notwithstanding anything contained in fule 74, the
bhumidhar of ageicultural land may apply for grant of mining
permit for removal of sand or morrum or Bajti or Boulder or any

)

——I—
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f RACHNA GUPTA Office: 228, M.C. Setalvad
g Advocate-on-Record Block, Supreme Court,
New Delhl-110001

g tanding counsel for State of U.P. in
Supreme Court of India Ph: 011-23070950 - 23384711
Mb.9811945301

Email: rachnaqupta228@amail.com
of these in mixed state deposited on his land in Form MM-8, in
triplicate to the District Officer, accompanied by a non
refundable fee of Rs. 2,000/-(Rupees two thousand) Only, and
two copies of a cadastral Survey map on which the area, applied
for, is clearly marked. The District Officer shall cause an enquiry,
if deemed necessary, through Revenue and Geology & Mining
Departments regarding the title of the land and availability of

minor mineral on the applied area.

(2) In the light of the report submitted by the concerned
Officer, the District Officer, may grant the mining permit for a
period not exceeding three months in favour of the bhumidhar,
after realizing double the amount of royalty in advance.

(12) The Tribunal failed to consider the true legal position as stated above
and erroneously has in its order dated 07.11.2023 passed direction in
para 9 that “till the next date of hearing fixed no short term permit for
mining of minor minerals (Sand, Morrum etc.) be granted in the State
of Uttar Pradesh without EC and SEIAA and consent from UPPCB and
without following sustainable sand Mining Management Guidelines,
2016 and Enforcement & Monitoring Guidelines for Sand Mining 2020".

_~113) In a subsequent order dated 21.12.2023 the NGT in para 11 relating
to unauthroised storage directed District Magistrate Gonda to take
over the sand unauthorisedly stored and disposed of the same by way
of open auction and deposit the amount thereby released with UPPCB
without shall be entitled to utilize the said amount for restoration of
environment in the area. In the said order it was directed in para 13
that the Director, Mining and Geology, State of U.P. is also directed to
issue instructions that in cases where illegal mined material is found to
have been stored un-authorizedly then the possession of the illegally
mined material shall also be taken over and the same shall be
disposed of by way of open auction and the amount realized shall be
deposited with UPPCB which may utilize the same in the area affected
by such illegal mining for restoration of environment.

\/{'14) The above order dated 21.12.2023 is violative of the Uttar Pradesh
Minerals (Prevention of Illegal Mining, Transportation and Storage)
Rules, 2018, Rule 13 which provides Imposition of penalty in case of
illegal mining and also of letter dated 03.12.2018 issue by Principal
Secretary, U.P. Government to all District Magistrate of Uttar Pradesh
providing the manner in which the seized minerals are to be disposed
of. The letter dated 03.12.2018 provides In case where the residual
mineral avallable in the storage area Is 10,000 cubic meters or more
than it will be disposed of through e-tender. In cases where the

b —
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Office: 228, M,C. Satalvad
Block, Supreme Court,

New Delhl-110001

Ph: 011-23070950 - 23384711
Mb,9811945301

Emall: rachnagupta228@amail.com
residual minerals Is less than 10,000/~ cubic meter than the mineral

should be dispose of by auction and the amount received is to be
deposited In the royalty head of the Treasury.

RACHNA GUPTA

Advocate-on-Record
Standing counsel for State of U.P, In

Supreme Court of India

(15) The direction of the NGT to deposit the amount realized by auction to
U.P. Pollution Control Board is totally in contravention of the letter
dated 03.12.2018 which provides for the District Magistrate to auction
the mineral and deposit the amount recelved by auction in the royaity
head of the treasury. Apart from the fact it is violation of the Rules
and practice followed by the Department, it is also causes of loss to

the Revenue of the State.

After going through the Sustainable Sand Mining Management Guidelines
2016, notification dated 05.01.2016 of the Ministry of Environmental Forest
& Climate Change and the Uttar Pradesh Minor Minerals (Concessions)
Ruled, 2021 and the orders dated 07.11.2023 and 21.12.2023, I am of the
opinion that an Appeal u/s 22 of the Nationai Green Tribunal Act, 2010
shouid be filed against the order dated 07.11.2023 passed by the NGT in
O.A.N0.463 of 2023 in the Hon'ble Supreme Court. The State is further
loosing revenue due to the passing of the stay order. The period of
limitation provided for filing the appeal s 90 days from the date of
communication of the award, decision or order of Tribunal. The order was
communicated to the District Magistrate, Gonda on 20.11.2023. Therefore,
the filing of the appeal is already time barred but we can file an application
for codonation of delay. However, looking at the urgency of the matter, the
State should take urgent steps in filing of the appeat.

Yours faithfully,
Raches j“f'ﬂ-'

[RACHNA GUPTA]
Advocate-on-Record

i»/ s
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11-The District Magistrate Gonda is directed to take over possession of the
sand un-authorizedly stored and dispose of same by way of open auction and
deposit the amount thereby realized with UPPCB which shall be entitled to utilize
the above said amount for restoration of environment in the area.

12- Action taken report in this regard be also filed by the District Magistrate,
Gonda on or before 15.02.2024 by email at judicial ngt@gov.in preferaby in the
form of searchable PDF/OCR Supported PDF and not in the form of image PDF
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